Medicolegal Issues
I n health care liability claims, and in most personal injury claims for that matter, medical expenses related to the care and treatment of the injury alleged by the claimant often constitute a significant portion of the damages that might be recovered at trial. For this reason, it is important to understand exactly what medical expenses are recoverable. In Texas, recoverable medical expenses were addressed in the 2003 tort reform legislation. The new statute, Section 41.0105 of the Texas Civil Practice and Remedies Code, changes the way in which courts and juries are to evaluate this element of damages.
Prior to September 1, 2003 , the effective date of Section 41.0105, in the event of a verdict in favor of the claimant, juries were asked to determine the amount of reasonable expenses of necessary medical care that the claimant required as a result of the injury or occurrence in question (1) . Under this scheme, plaintiffs would generally file a copy of the billing records from their treating health care providers, along with an affidavit from each health care provider stating the total amount of charges for the services provided and indicating that the medical services provided and the charges for such services were reasonable and necessary. The actual amount that the health care providers were paid for the services was not an issue. In this framework, the touchstone issues were the amount of the charges, that the charges were "reasonable," and that the charges were for "necessary" medical services.
Effective September 1, 2003, under Section 41.0105 , plaintiffs are entitled to recover only medical expenses "actually paid or incurred" (2). Thus, while the fees at issue must still be reasonable and necessary, the focus is now not on the total amount of the charges but on the amount of those charges that were "actually paid or incurred" by the claimant. Since the amount actually paid is often easy to determine from review of the health care provider's billing records, the true matter at issue is the amount of the total medical expenses "incurred" by the claimant. In determining what expenses were "incurred," the issue is whether or not "discounts" such as Medicaid/Medicare "write-offs" and/or managed care contractual "adjustments" constitute medical expenses incurred by the claimant. These discounts often constitute a significant percentage of the total amount billed.
Since the new statutory provision has been in place for just over 3 years, it is not surprising that no case law specifically interprets application of Section 41.0105 of the Texas Civil Practice and Remedies Code on this issue. There is, however, Texas case law that interprets the meaning of the term "incurred." From as far back as 1918, Texas courts have consistently interpreted the term "incurred" to mean the creation of a legal obligation to pay (3). The question should be whether or not the claimant ever had a "legal obligation to pay" the health care provider the write-off or adjustment deducted from that provider's charges.
Under the third-party payer agreements we are familiar with, patients are not responsible or obligated to pay such adjustments. Since the patient was never obligated to pay the health care provider those portions of the total charges for medical services, they were not medical expenses that the patient incurred and, therefore, should not be damages that could potentially be recovered in a lawsuit. Obviously, the exact nature or wording of the contract between the health care provider and the third-party payer will likely determine the outcome of this question.
The question about whether or not medical expenses have been incurred is often of even greater significance when the claimant is covered by Medicaid or Medicare. The write-offs on medical billing taken by these entities are often greater than those taken by private third-party payers. In addition, as opposed to a relatively simple review of a contract between a health care provider and a third-party payer, evaluation of this question requires consultation with and review of state and federal statutory provisions about these programs.
The Medicaid program is jointly funded by the federal and state governments. Medicaid providers agree with the US government that they will accept reimbursement for services provided to Medicaid recipients on a nonnegotiable flat-fee basis. Specifically, Medicaid providers are reimbursed for their services based on a prospective, preset payment schedule based on the cost of services. Medicaid providers agree to accept Medicaid's flat fee as full and final payment for the medical services they provide (4). Medicaid providers further agree to not charge Medicaid recipients for services (4). Under the Medicaid program, providers are prohibited by federal law from seeking reimbursement from Medicaid recipients (5). In fact, charging or requiring Medicaid recipients to pay for medical services is both a federal and Texas felony (6). The Medicare program differs slightly, primarily based on the fact that it is funded by payroll deductions and for this reason has been considered by courts as a form of "insurance" (7).
While the question of whether or not patients "incur" Medicaid/Medicare "write-offs" is one of first impression for Texas courts, other jurisdictions have examined this issue. In the context of Medicaid, most jurisdictions have found that Medicaid write-offs are not an incurred expense (8) . It is interesting to note that in jurisdictions where claimants are entitled to recover such write-offs, the reason cited is either a different statutory standard or a ruling that the "collateral source" rule prevents defendants from receiving any "benefit" from any write-offs (9) .
The collateral source rule is a legal doctrine that holds that a defendant should not get the benefit of payment arrangements that might eliminate or reduce a claimant's out-of-pocket expenses (10) . Defendants contend, however, that this rule is not relevant to interpretation of the Texas statute. As set forth in Section 41.0105, the only inquiry is whether or not the claimant incurred the expenses. Under Texas law, the goal of statutory construction "is to give effect to the Legislature's intent as expressed in the language of the statute" (11) . Since there is nothing in the language of Section 41.0105 that mentions collateral source issues, any evaluation about who paid or was responsible to pay such expenses is not relevant or appropriate. The only issue is whether or not the expenses were incurred, not the reasons behind why such expenses may not have been incurred.
If the collateral source is going to be addressed by the court, there are some fine points that need to be understood and addressed. There are really two questions to answer: 1. Do write-offs accepted by health care providers constitute a collateral source? 2. Are write-offs a collateral source when they pertain to health care services provided to a claimant by the alleged tortfeasor(s), as opposed to third-party health care providers? To answer these questions one must evaluate the purposes of actual damage awards and the underpinnings of the collateral source rule.
The purpose of an award of actual damages is to compensate a claimant for actual losses caused by the tortfeasor (12). Medical expenses are an element of actual damages (13) . The purpose of any award for actual damages, including recovery of medical expenses, is not to impose a penalty on the defendant (14). If the actual damages awarded place the claimant in a position better than his position prior to the injury, reversal of the judgment on damages is indicated (15).
Based on the above concepts, under Texas law a claimant's recovery is limited to no more than the amount required for full satisfaction of his damages. This concept has been referred to as the "one satisfaction rule" (16). An exception to the one satisfaction rule is the collateral source rule. The theory behind the collateral source rule is that a wrongdoer should not receive the benefit of payments made by insurance independently procured by the injured party and to which the wrongdoer was not privy (17). The collateral source rule prevents a defendant from presenting evidence about or obtaining an offset for funds received by the plaintiff from a collateral source, that is, someone other than the defendant (18).
Assuming that evaluation of the collateral source rule is appropriate (in answer to question 1 above), while no published Texas court has squarely addressed this issue (19) , it appears that a close review of the statute, Texas law on actual damages, and Texas law on collateral source support a position that writeoffs are not subject to the collateral source rule because they do not constitute "payments" or "funds" provided on behalf of the claimant. This position is also supported by the fact that most jurisdictions hold that Medicaid/Medicare write-offs are not a collateral source (20) . Some courts, however, have distinguished between Medicaid and Medicare, citing that Medicare is an "insurance program" "financed by compulsory payroll taxes" and thereby holding that as with private insurance benefits, the collateral source rule applies (7).
In evaluating question 2 on applicability of the collateral source rule (whether it applies to write-offs on defendants' services), the supreme courts of Kansas and Pennsylvania have addressed this exact situation and specifically held that when the write-off at issue applies to services the defendant provided to the plaintiff, the collateral source rule does not apply (21). In holding that the collateral source rule does not apply, these courts noted the following:
• Allowing claimants to receive these services at no cost and then awarding claimants the written-off amounts would do more than make the claimants whole; it would provide them a windfall.
• No collateral source "paid" defendants the written-off amounts.
• Since the defendants already paid the "loss" in some way, they should not be required to pay again.
• The written-off amounts were costs incurred by the defendants, not by a collateral source.
• The written-off amounts were "illusory" medical expenses (21). These same policy reasons cited by the supreme courts of both Kansas and Pennsylvania support a ruling by Texas courts based on Texas law. Write-off amounts are not actual damages suffered by the claimant, since any write-off is not a loss caused by the tortfeasor (12). In fact, if a claimant recovers these "expenses" at trial, contrary to the Texas policy, the defendant would be penalized for a loss not incurred, and the claimant would obtain a windfall. This is not proper under well-established Texas law (12, 14) .
The legislative intent of the Texas statute also supports this interpretation and application of the statute. The stated intent behind enactment of this new statutory provision for limitation on the recovery of past medical or health care expenses was to "limit the recovery of past medical expenses to what a plaintiff would actually have to repay from any judgment awarded to the claimant" (22) . Further, the rationale for this legislation is explained as follows. In many cases, the medical expenses of a claimant or decedent are paid by Medicare or a third-party payer. Medicare or the third-party payer typically would have contracted with the health care provider, reducing rates of reimbursement from amounts actually billed or charged. In the course of litigation, the plaintiff would obtain the original bills in admissible form, with the custodian of records having signed that the billing amounts were reasonable and the medical services necessary, even though those were not the amounts reimbursed or the amounts that would be subject to any subrogation interest. Section 41.0105 makes clear that when medical and health care expenses are recovered, they are limited to the amount paid or incurred (22) .
When combined with the language from the statute itself, it is patently clear that under the statute claimants are not entitled to recover write-offs, whether by Medicaid, Medicare, or a private third-party payer like a health insurance carrier. Since such phantom "expenses" are not amounts that a claimant would "actually have to repay" out of any judgment and are not subject to any subrogation interest, they are not recoverable.
After reading this analysis of issues involved in interpretation of this statute, it should come as no surprise that many courts and lawyers view the statute as poorly drafted, and, as a result, it has been inconsistently applied by Texas trial courts. Two cases have made their way to Texas courts of appeals (23) . In both matters, initial briefing was submitted at the end of 2006. Thus, later this year we may have an opportunity to review and evaluate the appellate courts' first impression and interpretation. In the meantime, the Texas state legislature is also addressing this issue. Phil King of Parker, Texas, originally submitted House Bill 3281 seeking repeal of Section 41.0105 of the Texas Civil Practice and Remedies Code. Recently, due to an agreed compromise submitted by Byron Cook of Navarro, Texas, now C.S.H.B. 3281 reflects that Section 41.0105 is not to be repealed, but its applicability is limited to health care liability claims and only to past expenses. It does not apply to future medical or health care expenses. As of the time of this writing, C.S.H.B. 3281 is in the Texas House Calendars Committee awaiting floor consideration. As such, in 2007 we may not only have appellate court interpretation of this statute, but we may also have a new statute to untangle.
